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virtue in maldng the law consistently
wrong. That litipants in the lower federal
courts must suffer the Seventh Circuit’s
rulings iz no reason to inflict those rulings
on litigants who have the pood sense or
good fortune to have their cases heard in
the courts of Tlinois.

The cireuit court properly denied the
railroad’s motion for surmmary judgment.
Its order, and the judgment of the appel-
late court uphelding that order, should be
affirmed.
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_E.;E-ana Jamil ABBASI, a Minor, by
and Through Her Father and Next
Friend, Jamil ABBASI, Appellee,

V.

Panagiotis PARASKEVOULAKOS
et al. Appellants.

No. 85535,
Suprerne Court of Ilinois.

July 1, 1994,
Rehearing Denied Oct. 4, 1999,

Minor tenant who had allegedly suf-
fered injuries through ingestion of lead
paint brought action by and through her
mother against landlord of apartment
where she had lived. The Cirenit Court,
Cook County, Joseph N. Casclato, J.,
granted landlord’s motion to dismiss
counts alleging private canses of action
based on violations of Lead Poisoning Pre-
vention Aet, and eity code. Plaintiff appeal-
ed, and the Appellate Court, 296 IILApp.3d
278, 230 Il.Dec. 786, 694 N.E.2d 1084,
reversed and remanded. After allowing pe-
tition for leave to appeal, the Supreme
Court, Freeman, C.J., held that: (1) no

implied private right of action exists under
Lead Poisoning Prevention Act, and (Z)
plaintiff similarly did not have right of
action based on landlord’s alleged viola-
tions of city code.

Appellate Court reversed, Cireuit
Court affirmed, and remanded.

Harrison, J., dissented with opinion.

1. Pretrial Procedure =679

In determining whether to allow a
motion to dismiss, court must take as true
all well-pled allegations of fact contained in
the complaint, and construe all reasonable
inferences therefrom in favor of the plain-
tiff.
2. Pretrial Procedure 4=622, 679

Motion to dismiss attacks the legal
sufficiency of a complaint, and presents
question of whether the allegations of the
cotnplaint, when viewed in a light most
favorable to the plaintiff, are sufficient to
state a cause of action upon which relief
can be pranted. S5.H.A. 735 ILCS 5/2-615

3. Pretrial Procedure <=624

Canze of action will not be dismissad
on the pleadings unless it clearly appears
that no set of facts can be proved which
will entitle the plaintiff to recover. S.H.A
735 ILCE &2-615.

4. Appeal and Error <=893(1)

Appellate review of trial eourt’s ruling
on motion to dismizss i= de nove. S.H.A
T35 ILCE &'2-615.

5. Action =3

No implied private right of action ex-
ists under Lead Poisoning Prevention Act;
cornmon law neglipence action, and reme-
dies contained in Act, provides adequate
remedy for violations. S.H.A. 410 ILCE
451 et seq.

6. Action =3

Implieation of a private right of action
from statute is appropriate when (1) plain-
tiff is a member of the class for whose
benefit statute was enacted, (Z) & is consis-
tent with the underlying purpose of stat-
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ute, (3) plaintiffs injury is one statute was
designed to prevent, and (4) it is necessary
to provide an adequate remedy for viola-
tions of statute.

7. Negligence <=259

In a commen law negligence action, a
violation of a statute or ordinance designed
to protect human life or property is prima
facie evidence of negligence; however, the
violation does not constitute neglipence per
sa.

8. Negligence ¢=303(1)

“Btrict liability"” means liability that is
imposed on an actor apart from a breach
of a duty to exercise reasonsble care, Le,
actionable negligence.

See publication Words and Phras-
es for other judicial constructions
and definitions.

9. Negligence <=259, 301

Viclation of a statute is not negligence
per se, which refers to strict lability, but
rather only prima facie evidence of negli-
gence, unless the legislature clearly in-
tends to impose strict lability.

10. Action ==3

Right of action will be implied under a
statute only in cases where the statute
would be ineffective, as a practical matter,
unless a private right of action were im-
plied
11. Negligence <=1500

A common law negligence action
serves to make an injured plaintiff whole

when a defendant fails to comply with a
statute.

12 Constitutional Law <=46(1)

Court will consider a constitutional
question only where essential to the dispo-
sition of a case, Le., where the case cannot
be determined on other grounds.

13. Action <=3

No private right of action for alleged
violations of city code by landlord existed
on part of tenant who sought to recover
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for injuries sustained by her child doe to
exposure to lead paint.

JETWJ']].iam E. Quinlan, John F. Kennedy,
James A Niewiara, Jean M. Prendergast,
Quinlan & Crizham, Ltd., Michasl Resis,
FHagan, Smith & Amundsen, Chicago, for
Panagiotis Paraskevoulakos.

Anthony C. Valinlis, Wendy B. Kahn,
Dieborah &. Bussart, Much, Shelist, Freed,
Denenberg, Ament & Rubenstein, P.C.,
Chicago, for Bana Jamil Abbasi

Stephen J. Bochenek, Charles J.
Northrup, Sorling, Northrup, Hanna, Cul-
lenn and Cochran, Ltd., |=:Springfield, for
Amiens Curiae, Illinoiz Association of He-
altors.

Frank Timons, Bruce K. Pfaff & Associ-
ates, Ltd. (Timothy W. Heath, Hegarty &
Heath, of counsel), Chicago, for Arnicens
Curiae, Mlineis Trial Lawyers Association.

Chief Justice FREEMAN delivered the
opinion of the court:

Plaintiff, Sana Abbasi, through her fa-
ther, Jamil Abbasi, brought an action in
the eirenit court of Cook County against
defendants, Panagictiz= Paraskevoulakos
and Katina Paraskevoulakos. Plaintiff
sought damages for injuries that she re-
ceived from ingesting lead-hased paint.

The cireunit eourt struck those counts of
the complaint that alleged private causes
of action based on defendants’ violations of
the Lead Poisoning Prevention Act (Act)
(410 ILCS 451 of seq (West 1996)) and
several chapters of the Chicago Municipal
Code (City Code) (Chicago Municipal
Code, chs. 54, 5-12, T4, 15195 (19900).
The appellate court reversed the dismissal.
206 IllAppad 278 230 IllDec. 786, 694
N.E.2d 1064

We allowed defondants’ petition for
leave to appeal. 177 IlL2d R. 515ia). We
hold that neither the Act nor the City
Code supports a private cause of action.
We reverse the appellate court and re-
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mand the canse to the cirenit court for
further proceedings.

BACKGROUND

[1] In determining whether to allow a
motion to dismiss, a court must take as
true all well-pled allegations of fact con-
tained in the complaint and construe all
reasonable inferences therefrom in favor of
the plaintiff Vernow @« Schusfer, 179
TIL2d 338, 841, 228 ILDec. 195, 638 N.E.2d
1172 (1997)

Plaintiff’s first-amended complaint al-
leged as follows. |ueFrom May 1950
through January 1996, plaintiff was ap-
proximately two through six years old
During that time, plaintiff and her family
were tenants in an apartment in Chicago;
defendants owned and managed the build-
ing. Burfaces in the apartrment were cov-
ered with deteriorated paint containing a
dangerously high level of lead. Plaintiff
ingested the lead-based paint in the form
of dust, flakes, or chips, and was thereby
injured.

Counts I throngh IV of the eight-count
complaint were directed against Panapgiot-
iz, and counts V through VIII repeated
those claims against Katina. FPlaintiff pled
three peneral theories of recovery: com-
mon law negligence evidenced by viola-
tions of the Act and of the City Code, a
private canse of action under the Aet, and
a private cause of action under wvarious
chapters of the City Code.

Counts I and V stated a cause of action
for negligence. Those counts alleged that
defendants owed duties to plaintiff, which
defendants breached. Defendants owed
plaintiff a duty to maintain the building in
a habitable and safe condition, and to exer-
cize reasonable care in owning, managing,
ard maintaining it. Further, defendants
owed plaintiff a duty based on defendants’
actual or constructive knowledge that: (1)
the building’s surfaces were covered with
lead-based paint; and (2) plaintiff may in-
gest the paint in the form of dust, flakes,
or chips, thereby rendering the paint dan-
gerous to children. See Garcia v Jimi-

nez, 184 TILAppad 107, 108-12, 132 Tl.Dec.
550, 530 N.E.2d 1356 (198).

Defendants knew or should have kmown
about the presence of lead-based paint in
the building because, infer alia, in 1992,
with defendants’ knowledge, the Chicago
Departrment of Health inspected the bnild-
ing for lead-based paint, and nctified de-
fendants that the building contained such
paint; the City of Chicago sued defendants
for lead-based paint violations; and plain-
tiff's family complained to defendants
about the condition of the | gbuilding and,
after plaintiff was diagnozed as being lead-
poisoned, complained to defendants about
the presence of lead paint.

Defendants breached these duties, ie,
were negligent, by violating several provi-
sions of the Act and of the City Code. As a
proximate result of this breach, plaintiff
was injured. Plaintiff sought, dnfer alia,
damages and injunctive relief

Counts IIT and VII alleged a private
cause of action under the Act Those
counts contained the identical allegations
as to duty, and allegations that defendants
breached their duty to plaintiff. However,
instead of characterizing defendants’ viola-
tions of the Act as negligence, those counts
simply stated that defendants viclated the
Act.

Counts IT and VI alleged a private canse
of action for nuisance under section 5-4-
090 of the City Code (Chicago Municipal
Code § 5-4-090 (1990)). Counts IV and
VIII alleged a private cause of action un-
der titles 5, 7, and 13 of the City Code.
Similar to counts ITT and VII, these counts
all state that defemdants violated wvarious
sections of the City Code, without charac-
terizing those violations as negligence.

Defendants answered the negligence
counts and moved to dismiss the retnaining
counts that alleged private canses of action
under the Act and the City Code. The
cireuit court granted defendants” motion to
dismiss. The eourt found that the Aet and
the City Code did not give rise to private

IvV-212



184 1L

canses of action, but that their viclation
conld serve as evidence of negligence.
The cireuit court also found no just reason
to delay an appeal of the decision. See
155 Nl.2d R. 20dia).

The appellate court reversed the dis-
missal With one justice dissenting, the
appellate court recognized a private cause
of action for violation of the Act. 296 TIL
Appad at 283-85, 230 IllDec. 788, 694
N.E.2d 1064. The court unanimously rec-
ognized a_|g,private cause of action for
violation of the City Code. 296 IlLAppad
at 2581-83, 230 Il.Dec. 786, 604 N.E.=2d
1064,

Defendant=s appeal. We granted the Illi-
nois Trial Lawyers Association leave to file
an amicus curiae brief in support of plain-
tiff; we also granted the Illinois Assoeia-
tion of Healtors leave to file an ameiens
curiae brief in support of defendants. 155
Tl.2d R. 545.

DISCUSSION

[2-4] This case iz before us following
the dismissal of plaintiff's claims pursuant
to section 2-615 of the Code of Civil Pro-
cedure (735 ILCS 572-615 (West 1996)).
A zection 2-615 motion attacks the legal
sufficiency of a complaint. The question
presented by a section 2-615 motion to
dismniss iz whether the allegations of the
cornplaint, when viewed in a light most fa-
vorable to the plaintiff, are sufficient to
state a cause of action upon which relief
can be granted. A cause of action will not
be dismizssed on the pleadings unless it
clearly appears that no set of facts can be
proved which will entitle the plaintiff to
recover. Heview is de novo, Vernow, 179
I2d st 344, 228 Il Dee. 195, 658 N.E.2d
1172

1. Private Right of Action
Under the Act

[6] Defendants contend that the appel-

late court erred in recognizing a private
right of action for violation of the Act. The
Act restricts the =sale and use of lead-
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bearing products, specifically providing in
pertinent part:

“# 8. Lead bearing substance use
No person shall use or apply lead bear-
ing substances:

(a) In or upon any exposed surface of
a dwelling or dwelling unit;

& % &

(c) In or upon any fixtures or other
objects nused, installed, or located in or
upon any exposed surface of a dwelling
or residential building, or child care fa-
cility, or intended to be so used, install-
ad, or located and that, in the ordinary
course of use, are accessible to and
chewable by children;

* % ok

{e) Within or upon a residential build-
ing or dwelling, child ecare facility,
school, playground, park, or recreational
area, or other areas regularly frequent-
ed by children.” 410 ILCE 453 (West
1996).

The Act requires that health care pro-
viders or officers report wverified cases of
lead poizoning to the Illineis Department
of Public Health (Departmment). 410 ILCS
45/7 (West 1996). The Act establishes the
responsibilities of the Department in inves-
tigating buildings oceupied by persons who
screen positive for lead polsoning. 410
ILCS 45/8 through 52 (West 1996). If the
inspection report identifies a lead hazard,
the Act requires the tuilding owner to
remove, cover, or otherwise deny children
access to the leaded surface. 410 ILCE
45/9 (Wast 1996). Further, the Act specifi-
cally requires that all mitigation of lead
hazards “shall be accornplished in a man-
ner which will not endanger the health or
well-being of residential building or dwell-
ing unit oceupants, and will result in the
safe removal from the premises, and the
safe disposition, of flakes, chips, debris,
dust, and other potentially harmful materi-
als” 410 ILCE 4511 (West 1296).

The Act provides that its viclation, ex-
cept for the reporting obligation of health
care providers, is punishable as a Class A
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misdemeancr. 410 ILCE 4512 (West
1996} The Aect also provides in pertinent
part:
“§ 156. Other relief. Nothing in this
Act shall be interpreted or applied in
any manner to defeat or impair the right
of amy person * * * to maintain an ae-
tHon or suit for damages sustained or for
equitable relief, or for viclation of an
ordinance by reason of or in connection
with any violation of this Act. The failure
to remove lead based substances within
the time prescribed by thiz Act shall be
prima facie evidence of negligence in
any action brought to recover damages
for injuries incurred after the expiration
of that period. This Act shall not pro-
hibit any eity * * * or other political
subdivision from enacting and enforcing
offlinancesy, establishing a system of
lead poisoning control which provide the
same or higher standards than those set
forth in thiz Act.” 410 ILCS 4515 (Wast
1996).

[6] The controlling legal principles are
quite established:

“Implication by a statute of a private
right of action is appropriate when: (1)
plaintiff 5 a member of the class for
whose benefit the Act was enacted; (2)
it i= consistent with the underlying pur-
po=e of the Act; (3) plaintiffs injury is
one the Act was designed to prevent;
and (4) it is necessary to provide an
adequate remedy for viclations of the
Act. Corgan v Muehlimg (1901), 143
I2d 296 312-18, 158 Il Dee. 489, 574
N.E2d 602" Redgers v Sf Mary's
Hospital, 149 Il.2d 302, 308, 173 IlLDee.
B42, 597 N.E.2d 616 (1992).

Accord Sewyer Realty Group, Tee, v Jar
wie Corp, 89 I1L2d 379, 391, 59 IlLDec. 905,
432 N.E.2d 549 (1952).

It iz unnecessary to analyze in detail all
four of these factors as they apply to the
Act and to these parties. As this court
ohserved in Board of Educafion v 4, O &
S Ine, 181 T11.2d 428, 471, 157 ILDec. 635,
5468 N.E.2d 530 (1989): “Sawyer was clear
that we will imply a private remedy wherse

there existz a elear nesd to effectnate the
purpoze of an aet” (Emphasis added.)
(89 Il2d at 38, 59 Ill.Dec. 905, 432
N.E.2d 849.) In this case there does not
exist a clear need.” An application of the
fourth factor to this case leads to the same
conclusion.

We agree with the cirenit court that a
private right of action under the Act is not
appropriate because it is not necessary to
provide an adequate rernedy for violation
of the Act, ¢¢, to uphold and implement
the public policy behind the Act. CF Cor
gow v Muehling, 143 IlL2d 2896, 314-15,
158 IllDhec. 489, 574 N.E.2d 802 (1991);
Soaper Realiy, 89 TIL2d at 391, 59 IllDec.
o05, 432 N.E.2d 849. A private cause of
action under the Act would be identical to
plaintiffs commen law negligence action
pending in the cirenit court.

[7] Section 15 of the Act expressly
provides that the Act does not affect the
right of an injured person to seck the full
range of available judicial relief. Further,
the section alzo provides that the “failure
to remove lead based substances within
the time prescribed by this Act shall be
prima facie evidence of negligence in any
action brought |yto recover damages for
injuries ineurred after the expiration of
that period.” 410 ILCS 45/15 (West 19961,
This section reflects settled law. In a
cornmon law negligence action, a violation
of a statute or ordinance designed to pro-
tect human life or property s préime faete
evidence of negligence; the violation does
not constitute negligence per a2, Kalofa o
Arheuser—Busch Cos, 144 I11.2d 425, 434
35, 163 IlLDwee. 502, 581 N.E.2d 656 (1991)
{and cases cited therein).

Plaintiff (with her supporting ewicus )
contends that a private right of action
under the Act is necessary to implement
the public policy behind the Act. Plaintiff
argues as follows. Bection 3 of the Aect
constitutes an unequivocal, broad prohibi-
tion of the application or use of lead-based
substanees. The prohibition stands wheth-
er landlords “applied” lead paint to the

IV-214



186 IL

walls of a premises, or whether they
“used” it by allowing it to remain exposed
on premises walls, ¢.e, employing it for the
purpose of covering walls. This duty that
section 3 imposes on landlords is self-actu-
ating and does not require the Depart-
ment's invelvement. “How or why the
lead-bearing substance got there or wheth-
er defendant Jmew sbout its existence or
condition, or the presence or activity of the
children i= not involved.”

Flaintiff characterizes the issue of defen-
dants’ notice of the lead hazard as a “criti-
cal” difference between her common law
negligence action and her asserted private
right of action under the Act. According to
plaintiff: “Although prior notice of the
lead hazard is a relevant concern under
[plaintiff's] negligence claims, it is not an
element of liability under the [Aet].”

[8,9] Despite plaintiffs arguments to
the contrary, such an interpretation of the
Act would render a private cause of action
therennder one for strict liability. Indeed,
“striet liability” means “liability that is im-
posed on an actor apart from * * * a
breach of a duty to exercise reasonable
care, +.e, actionable negligence.” W. Kee-
ton, Prosser %Keeton on Tortz § 75, at
584 (5th ed.1984). Howewver, as we stated,
the violation of a statute is not negligence
per ze, which refers to strict lability (W.
Keoton, Prosser & Keeton on Torts § 36,
at 227 (5th ed.1984)), but rather only pri-
mee facie evidence of negligence (Kalata,
144 IN.2d at 43435, 163 [l.Dec. 50Z, 581
N.E.2d 656), unless the legislature clearly
intends to impose strict liability. See Bar
thel v. Hlinots Central Guif RE. Co, T4
Il2d 218, 221, 25 Il.Dee. 520, 384 N.E.2d
323 (1978); Bybee v. O'Hagen, 243 IIL
App.3d 49, 54, 153 TIL Dec. 842, 612 N.E.2d
99 (1993); W. Keeton, Prosser & Keeton
on Torts § 36, at 227-28 (5th od.1984).

In this case, the General Assembly de-
clined to draft the Act to impose strict
liability in tort. The plain lanpuage of the
Act, read a= a whole, does not evince auch
legislative intent. Cf 815 ILCS 320:2(5)
(Weat 1996) (Consignment of Art Act)

facte evidence of negligence.
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(“The art dealer shall be strictly liable for
the loss of or damage to the work of fine
art while it is in the art dealer’s posses-
sion™). Rather, the Act plainly states that
a failure to remove a lead hazard within
the specified time frame constitutes prima
410 ILCH
45715 (West 1906). Thus, if we were to
create a private cause of action under the
Act, it would be a negligence action and
not a striet liability action. See, eg., By
bee, 243 IlLApp.3d at 54-55, 1853 Il.Dec.
842, 612 N.E.2d 99. However, plaintiff
already has a negligence action based on
violation of the Act pending in the cireuit
court, which operates exactly as would a
private canse of action.

[10,11] This court has implied a right
of action under a statute only in cases
where the statute wonld be ineffective, as
a practical matter, unless a private right of
action were implied. In this case, howev-
er, a common law negligence action effec-
tively implements the public policy behind
the Act. The threat of liahility is an offi-
clent method of enforcing a statute. See
Rodgers, 149 T11.2d at 309, 173 IlL.Dee. 642,
597 N.E.2d 616. Further, a common law
negligence action serves to make an in-
jured plaintiff whole when a defendant
fails to comply with a statute. See Cor
gam, 143 TIL2d at 315, 158 Ill.Dec. 489, 574
N.E.2d 602. _]wThe remedy of a commen
law negligence action is in addition to the
soveral remedies contained in the Aet,
which include the withholding of rent, relo-
cation of the occupants of a dwelling unit
containing a lead hazard, and criminal
sanctions against the building cwner. 410
ILCE 4510 (West 1996).

In this case, both the common law and
the Aet itself provide incentives for plain-
tiffs to pursue remedies. We therefore
conclude that the implication of a private
right of action under the Act is not neces-
sary to implement the public policy behind
the Act, and that plaintiff has an adequate
remedy without ereation of a private canse
of action under the Act. See Rhodes o Mill
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Race Inn, Ine, 126 IlLAppad 1024, 1027-
28, 81 IlLDec. 793, 467 N.E.2d 915 (1984).

Since the fourth factor of the Smwyer
Realty test is not present, we do not rec-
ognize a private cause of action under the
Act. Therefore, we uphold the cirenit
court's dismissal of counts IIT and VIL
Accordingly, we reverse the appellate
conrt, which reversed the circuit court

IL Private Right of Action
Under the City Code

Defendants contend that the appellate
court erred in recognizing a private right
of action for various violations of the City
Code. Defendants argue that, based on the
home rule provisions of our state constitu-
tion, the City Code cannot support a pri-
vate right of action.

[12] However, this court need not de-
cide if the City Code ean, based on the
Ilineiz= Constitution, support a private
right of action if we conclude that the City
Code does wot support a private right of
action. We take this path. “A court will
consider a constitutional question only
where essential to the disposition of a ease,
z.¢,. where the case cannot be determined
on other grounds.” Bonagure v Cowsndy
Officers Electoral Board, 158 Ill2d 391,
396, 199 IlLDec. 659, 634 N.E.2d 712
(1994).

[18] We agree with the ecircuit court
that, as with the Aect, a canse of action
should not be implied under the City
mr_ode because it is not necessary to pro-
vide an adequate remedy for vielations of
the Code. Plaintiffs common lsw negli-
gence action pending in the ciremit court
constitutes an adequate remedy without
need to create a private cause of action
under the City Code. See, ag, Thompson
v Tormeike, Twe, 127 ILApp.ad 674, &2
IllDvee. 919, 469 N.E.2d 453 (1984) (apply-
ing Sawyer Healty test, court held that
private canse action under crdinance not
necessary to achieve ordinance’s purposel
Therefores, we upheld the circnit court's
dismissal of eounts II, IV, VI, and VIIL

Aecordingly, we reverse the appellate
court, which reversed the dismissal.

CONCLUSION

For the foregoing reasons, the judgment
of the appellate court is reversed, the
judgment of the cirenit court of Cook
County is affirmed, and the cause is re-
manded to the cireuit court for consider-
ation of plaintiffs remaining claims.
Appellate court judgneent reversed;
cerceet court judgment affirmed,
equse remanded

JUSTICE HARRISON, dissenting:

Ag the ensicas brief filed by the Illineds
Trial Lawyers Association discusses, lead
poisoning is one of the leading erviron-
mental health hazards facing our children.
The risk of exposure iz great, the diffieulty
of diagnosis is high, and the threat of harm
iz extreme. In the worst cases, lead poi-
soning can result in death. Ewven at lower
levels, it can retard development and im-
pair cognition. Its effects may be irre-
versible

The major cause of lead poisoning in
children is lead paint. The poisoning oec-
curs as the lead paint deteriorates or is
removed. Although all children are at risk
for lead toxdcity, it affects poor and minori-
ty children disproportionately.

g LThe City of Chicago and the State of

oi= have been at the forefront of com-
bating the risks posed by ingestion of lead
paint. For 30 years, legal advances have
been made. Statutes and ordinances have
been enacted and then amended as the
government searches for effective means
to compel landowners to maintain their
property free of lead hazards. The canses
of action asserted by plaintiff in this case
are fully consistent with those efforts and
with the precedent of this conrt.

It iz an understatement to say that T am
disheartened by the way in which plain-
tiff's claims have been dismissed by my
colleagues today. Despite the court's dis-
turbingly consistent record, I live in per-
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petual hope that some day, some child with
a meritorions claim will be permitted by
our court to have his or her pleas heard by
a jury. I have begun to understand, how-
ever, that day may not come soon.

What is most discouraging to me is the
court's growing disregard for even the
most basic principles of judicial review.
Adherence to the rules of court, to sfare
decigis, to established standards of review,
to express statutory language and even to
basic legal reasoning seems now to hawve
become optional. I have complained of
this trend before. Today’s decision is but
the most recent exarnple.

In upholding the circuit court’s dismissal
of counts 11T and VII, the court writes that
plaintiff should not be allowed to assert a
private right of action under the Lead
Poizoning Prevention Act (410 ILCE 4511
ef seg. (West 1996)) because she ean bring
a cormmon law tort action against defen-
dants based on viclation of that statute.
The problem with this analysis, as experi-
enced practitioners will recognize immedi-
ately, is that it is premised on a basic
theoretical error. It assumes that imply-
ing a private right of action under a stat-
ute and allowing a plaintiff to bring a
cornmon law tort action based on violation
of that statute are distinet and mutually

_L,ﬁgeexr:lusive concepts.  In reality, they are
the same. Conceptually and as a practical
matter, there is no difference.

Our recent decisions in Neyola v. Board
of Education, 179 T1.2d 121, 128-31, 227
IlDec. 744, 688 N.E=2d 81 (1997), and
Lewis E. v, Spagnelo, 186 111.2d 198, 281-
52, 288 Il Dec. 1, 710 N.E2d 798 (1989),
should have made this clear. Significantly,
those decisions are nowhere to be found in
the majority’s disposition. They are ab-
sent becauze the majority decided this
case backwards. Instead of following the
law to the proper result, & reached the
result it wanted, then cobbled together
some legal principles to rationalize that
ontenme,

I make no pretense of being a pgreat
thinker or profound jurist, but I read the
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briefs and the law and I think I under-
stand what the cases say. Illinoiz has long
recopnized the adjudicatory consequences
of legislation. Our approach, which has its
origins in English common law, differs
from that followed by the federal courts.
As in most states, we have come to view
implied rights of action through the para-
digrn of coramon law tort actions. When
we hold that a plaintiff has an implied
right of action for violation of a statutory
enactment, what we mean is that violation
of that statute pives rise to an action based
on the appropriate common law tort ana-
log, such as negligence, battery, trespass,
nuisanee and intentional infliction of emo-
tional distress. Bee, eg, Lewis E o
Spagnolo, 186 TI1.24 at 281, 238 Ill.Dec. 1,
710 N.E2d 798 (*[Aln implied private
right of action under a statute is a means
by which a plaintiff may pursue a tort
action. If a statute is construed as provid-
ing an implied private right of action, the
plaintiff may pursne a tort action against a
defendant whose wiolation of the statute
proximately caused injury to the plain-
tiff™).

As the case law has developed, the court
has employed different formulations for
describing the applicable principles. The
connection between the concepts becomes
apparent, however, when these formula-
tions are compared.y, We say that a
plaintiff may recover in negligence based
on a defendant’s violation of a statute or
ordinance (1) if the statute or ordinance
was designed to protect human life or
property, (2) if the plaintiff belongs to the
class intended to be protected by the stat-
ute or ordinance, (3) if plaintiffs injury is
of the type the statute or ordinance was
designed to protect against, and (4) if de-
fendant’s violation proximately caused the
injury. Noyola v Board of Education,
179 TlL2d 121, 180-81, 227 N1 Dec. 744, G55
N.E.2d 81 (1997). Likewise, we hold that
a private right of action will be implied
under a statute (1) if the plaintiff &= a
member of the class for whose benefit the
statute was enacted, (2) if implieation of
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the right of action iz consistent with the
underlying purpose of the statute, (3) if
plaintiff's injury is one the statute was
designed to prevent, and (4) if implication
of an action is necessary to provide an
adequate remedy for viclations of the stat-
ute. Fodgers v St Mary's Hospifal 149
I1L.2d 302, 308, 173 [ILDec. £42, 597 N.E.2d
616 (1992).

The parallels between these formula-
tions derive from their commmon origin and
theoretical basis, which we traced in Noyo-
lo v. Board of Education, 179 Ml2d 121,
129-31, 227 IN.Dec. 744, 688 N.E.2d 81
(1997, and which is diseussed more fully in
H. Foy, Some Reflections on Legislation,
Adjudication and Implied Private Actions
m the State and Fedeval Cowrfs, T1 Cor-
nell L.Rev. 501 (1988), cited in Noyola
The common origin and theoretical basis of
the formmlations is also evident to anyone
who traces back the implied right of action
doctrine through cases such as Corgan v
Muehling, 143 TL2d 296, 158 ITllDee. 439,
574 N.E.2d 802 (1991), and Sawyer Realty
Growp, Tne, v Jaris Corp, 89 T11.2d 379,
59 IN.Dec. 905, 432 N.E2d 349 (1932).
The path will lead directly to Heimgaert-
ner o Benjomin Blecdric Manufacturing
o, & I2d 152, 155, 128 NE2d &9l
(1955), which upheld the right to sue for
damages for a viclation of the Election
Code based on the principle that “[wlhen a
statute is enacted for the protection of a
particular class of individuals, a viclation of
its terms may result in eivil as [u,well as
criminal liability, even though the former
rernedy is not specifically mentioned there-
n”

To the extent that the courts’ formula-
tionz differ, the difference i= a matter of
formality rather than substance. Items
two and three of the “neglipence” formula-
tion correspond, respectively, with items
one and three of the implied right of action
formulation. Item one of the negligence
formulation has its analog in item three of
the implied right of action formmlation.
Although item fonr of the neglipence for-
mulation is not included in the listing of

elements for implying a private right of
action, there is no doubt that a plaintiff
cannot prevail based on an implied right of
action theory without a showing that the
statutory violation proximately caused her
injury. See Lewis E v Spagmolo, 188
TI.2d at 231, 238 Ill.Dec. 1, 710 N.E.2d 798
(and cases cited therein). Similarly, al-
though item four of the irnplied right of
action formulation is not included in the
listing of elements for bringing a negli-
gence action based on a statutory violation,
the notion that allowing recovery is neces-
sary in order to provide an adequate reme-
dy for violation of the statute is implicit
whenever the court holds that a plaintiff
may sue in tort based on the violation of a
statute.

A useful way to think of the implied
right of action formulation under Illineis
law is as a generic version of the negli-
gence formulation under which liability
may be imposed based on violation of a
statute using tort theories in addition to
negligence, such as battery, trespass, nui-
sance and intentional infliction of emotion-
al distress. In an implied right of action
case, as under the negligence formulation,
the statute does not fix all of the elements
of the cause of action. Rather, it serves to
define the duty or standard of care owed
by the defendant. The remaining ele-
ments for recovery in tort mmst still be
established.

Under these circumstances, it makes no
sense to hold, as the majority does now
and as the crenit court did |zbelow, that
we should not imply a prvate right of
action under the Lead Poisoning Preven-
tion Act because plaintiff may assert a
cornmon law negligence claim based on
violation of that Act. If plaintiff has a
viable negligence claim for viclation of the
Act, it 1= becanse we are willing to imply a
private right of action under the statute.
If we are willing to imply a private right of
action under the statute, it means that
plaintiff has a viable negligence claim for
violation of the Act. Bier v. Leanna Lake-
zide Property Ass'n, 305 TILApp.3d 45, 238
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ILDwee. 386, 711 N.E.2d 773 (1999), a re-
cert appellate court decision, illustrates
this point.

In fairness, plaintiff herself is partly to
blame for the confusion. Her complaint is
drafted =so that it contains both common
law negligence counts alleging violation of
the Act (counts I and V) and counts seelk-
ing damages based on defendants’ breach
of duty under the Act (counts ITT and VII).
With respect to the Act and defendants’
liability for its violation, however, there is
no substantive difference between the alle-
gations in the various counts. The same
statutory violationz alleged in counts I11
and VII are included among the viclations
cited as grounds for relief in counts I and
V. Counts IIT and VII are simply a subset
of the allegations in counts I and V, sst
apart and restated. Accordingly, an argu-
ment can be made that counts IIT and VII
should be stricken on the grounds that
they are redundant and constitute nothing
more than surplusage. Those counts are
not subject to challenge, however, on the
grounds that they fail to state a canse of
action.

The majority’s handling of plaintiffs
claims based on viclation of Chicago’s Mu-
nicipal Code suffers from the same infirmi-
ty. There is no dispute that municipal
ordinances ean establish a duty of care,
violation of which can give rise to liahility
in tort. See, eg, Nowolo v Boand of
Edueation, 179 TIL2d at 130, 227 IllDwec.
T44, 688 N.Ez2d 81; Marfin v Oriho
Prarmacentical Corp., 1689 1112d 234, 240,
214 TlDee. 498, 651 N.E.2d 352 (1996);
Kualata uLMwhemwﬁEmch Co, 144
TL2d 425, 351, 163 NlDec. 502, 581 N.E.2d
656 (1991); Frewch v City of Springfield
85 Ill2d 74, 79, 2 IlLDec. 271, 857 N.E.2d
438 (1978). Because we allow plaintiffs to
sue in tort based on viclation of & muniei-
pal ordinanece, it is erroneous to say that
an ordinance cannot serve as the basis for
an implied private right of action. As in
the ease of statutes, there is no practical
difference under Illinciz law between al-
lowing tort recovery based on an ordinance
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violation and implying a private right of
action under the ordinance. It amounts to
precizely the same thing, As a result, if
there iz any flaw in plaintiff's attempt to
assert an implied private right of action, it
iz that the eclaim merely duplicates the
corresponding paragraphs in her comrmon
law negligence counts.

As basic as these mistakes are, they are
not the enly problems with my colleagnes’
analysis. The Seuser Realty test, upon
which the majority bases its deeision, per-
tains only to impled rights of action. It
has no bearing on the viability of express
rights of action. As even a cursory exarmi-
nation of the pleadings reweals, however,
plaintiff has asserted an express right of
action under Chicago’s Municipal Code in
addition to an implied right of action.
Specifically, plaintiff seeks recovery under
section 5-12-110(e) of the Code, which ex-
pressly allows tenants to “recover damages
by claim or defense™ when the landlord is
in material noneormpliance with the rental
agreement or section 5-12-070 of the Mu-
nicipal Code, the ordinance provision that
requires landlords to maintain premises in
cotnplianee with the applicable provisions
of the Municipal Code, including the ordi-
nances prohibiting the use of lead-bearing
substances in dwelling units.

Because plaintiff has asserted an ex-
press right of action under the Municipal
Code, as well as an implied one, the Saw-
ger Realty test would not be dispositive of
the entire case even if the majority’s appli-
cation of that test | were correct. With
respect to plaintiffs express right of ac-
tion, an issue would still remain as to
whether allowing recovery under the Code
provisions invoked by plaintiff would vio-
late the home rule provisions of the Illineis
Constitution. If the court reached this
izane on the merits, as it should, it would
hawve to conclude that no constitutional vio-
lation exists.

Under the Illinois Constitution of 1970,
home rule units can basically do anything
the state can do. Il Const.1970, art. VII,
§ 8. Their powers and functions are to be
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construed liberally (I1L Const.1970, art.
VIL, § 6im); City of Chicage v. Rowman,
184 TN.2d 504, 513, 235 I0.Dec. 468 T05
N.E.2d 81 (1998)), and they have “the
broadest powers possible™ (Seadron v Cify
af Dea Plaines, 153 T1L2d 164, 174, 180
I.Dee. 77, 606 N.E.2d 1154 (1992)). In-
cluded among their powers is the power to
enact ordinances designed to protect pub-
lic health, safety, morals and welfare. Tl
Const. 1970, art. VII, § &(al

This grant of power has been construed
to encompass the power to regulate the
relationship betweon landlords and ten-
ants. In particular, home rule units have
been held to have the power to enact ordi-
nances which govern the termination of
tenancies and provide for recovery of civil
damages (City of Evanston v Create, T'ue,
85 Ill2d 101, 51 NlDec. 688, 421 N.E.2d
196 (1981)) impose restrictions for the
eviction of tenants (Ciy of Evenstor w
OLeary, 244 TlLAppad 190, 184 IllDec.
913, 614 N.E2d 114 (1998)), and allow
plaintiffs to recover damages from land-
lords who take retaliatory action against
them (Reed v Bures, 238 IlApp.3d 143,
179 I.Dec. 320, 606 N.E.2d 152 (1992)).
There is no legitimate basis for distin-
guishing those situnations from the one be-
fore us here.

It iz true that matters of statewide in-
terest may be so compelling as to prechude
home rule power, but the mere existence
of state interest and activity in a particular
field does not preclude home rule activity
absert legislative action to limit or exclude
home rule power or to declare it one of
exclusive state control Ve =aid so

_luspecifically in City of Bvenston v Cre-
afe, fne, 86 IIL2d at 113, 51 ILDec 68E,
421 N.E.2d 196, where we upheld the right
of home rule units to enact landlord-tenant
ordinances containing provisions authoriz-
ing recovery of damages. In the matter
before us today, the legislature most defi-
nitely did not act to limit or exclude home
rule power. To the contrary, when the
lepislature enacted the Lead Poisoning
Prevention Aect, it specifically provided

that the legislation was not to be “inter-
preted or applied in any manner to defeat
or impair the right of any person * * * to
maintain an action or sait for damages
sustained or for equitable relief, or for
violation of an ordinance” in connection
with any violation of the Act and that the
Act “shall not prohibit any city * * * or
other political subdivision from enacting
and enforcing ordinances establishing a
system of lead poisoning control which
provide the same or higher standards than
those set forth in this Act”™ 410 ILCS
45/16 (West 1996). In light of these provi-
sions and our own precedent, it iz clear
that Chicago did not overstep its anthority
in enacting the ordinances at izsue here.

For the foregoing reasons, I would af-
firm the judgment of the appellate court.
I therefore dissent.
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